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trary decisions which have prevailed in some instances in the state 
courts and to establish a uniform rule in suits under the Carmack 
Amendment, for delay in interstate shipments. 18 

L. W. 



Constitutional Law — The Constitutionality of the 
Federal Income Tax of 1913 1 — The opinion of the Supreme 
Court of the United States recently handed down in Brushaber v. 
Union Pacific Railroad Co., 2 in upholding the validity of the most 
recent income tax law under the Sixteenth Amendment, marks the 
termination of long-continued attempts on the part of Congress to 
bring within the taxing power of the United States the productive 
field of private incomes, with the final triumph of such Congressional 
legislation. In view of the general public importance of the present 
act, a brief review of its predecessors and the constitutional ob- 
stacles encountered by them is perhaps not inappropriate. 

The income tax is of ancient origin 3 and was discussed early 
in the constitutional history of the United States. In 1812 a pro- 
posed tax on incomes was rendered unnecessary by the early termin- 
ation of the war with England. 4 In 1861 a tax upon all incomes 
in excess of eight hundred dollars was imposed by the 
Direct Property Tax Act 5 which apparently was never 
collected and was repealed a year later by the Act of 1862 6 
which imposed a graduated tax with a minimum exemption of six 
hundred dollars. By the Act of 1864 7 the rate of taxation was 
increased, and in 1865 8 an act was passed amending the Act of 
1864. By the Act of 1867 9 the progressive tax was repealed and 
a tax of five per cent, on the excess of incomes over one thousand 
dollars until 1870 was imposed. In 1870 the tax was reduced for 
one year and upon its expiration, in 1871, it was not re-enacted. 

For nearly twenty-five years thereafter there was no further 
legislation on the subject. It remained for the Act of 1894 10 to 

* For a discussion of the principal case when first decided by the Mary- 
land Court of Appeals, see 62 Univ. of Penna. L. Rev., 727 (1914)- 

'Act of Oct. 3, 1913 (Sec. II, Ch. 16; 38 Stat, at L., 166). 

' Decided Jan. 24, 1916. 

'There is evidence that such taxes existed as early as 1580 B. C. For 
a discussion of the early history of income taxes with authorities, see Foster's 
"Income Tax," 2 ed. (1915). Sec. I. 

4 Seligman, Income Tax, 430. 

' Act of Aug. s, 1861, 12 Stat, at L., Chap. 45, p. 309, Sec. 49-51. 

•Act of July 1, 1862; 12 Stat, at L., Ch. 119, p. 473, Sec. 89-93. 

'Act of June 30, 1864; 13 Stat, at L., Ch. 173, p. 281; Sec. 116-123. 

8 Act of Mar. 3, 1865, 13 Stat, at L., Ch. 78, p. 479, Sec. 1. 

' Act of Mar. 2, 1867 ; 14 Stat, at L., Ch. 169, p. 477. 

w Act of Aug. 27, 1894; 28 Stat, at L., Ch. 349, p. 509. 
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bring the issue of the constitutionality of such taxation again before 
the court and to start the agitation that terminated in the adoption 
of the Sixteenth Amendment. The task of attacking the act at that 
time seemed a formidable one. The numerous statutes of the same 
type, already mentioned, which had preceded it, had been generally 
acquiesced in and assumed to be constitutional. In Hylton v. United 
States, 11 it was strongly intimated by the court that direct taxes, 
within the constitutional requirement of apportionment, included 
taxes on land and capitation taxes, and no others. Furthermore in 
Springer v. United States, 12 a case arising out of an attempt to 
collect the income tax imposed by the Act of 1865 13 it was held 
that the tax was constitutional. Mr. Justice Swayne, in delivering 
the opinion of the court, said: "Our conclusions are that direct 
taxes, within the meaning of the Constitution, are only capitation 
taxes, as expressed in that instrument, and taxes on real estate". 14 
Text writers at this time were unanimous in the view that 
direct taxes in the constitutional sense referred to poll taxes and 
taxes on land exclusively. 15 Such was the situation when the con- 
stitutionality of the Act of 1894 came before the Supreme Court in 
Pollock v. Farmer's Loan & Trust Co. 19 The only difference be- 
tween this and the apparently unobjectionable Act of 1865 which 
had aroused no opposition was not a difference in principle, but 
merely a material increase of the exemption from six hundred to 
four thousand dollars, as a result of which the burden of more than 
four-fifths of the tax under the latter act fell upon four states. 17 
In view of this trend of authority one would have expected to have 
seen the validity of the Act of 1894 upheld. The court, however, 
held that a tax upon the income from personal or real property was 
in reality and in substance a tax upon the property itself; that it 
was a tax upon property solely because of one's general ownership 
therein; and that the tax on income derived from such property, 
real or personal, was the legal equivalent of a direct tax on the 
property from which the income was derived and hence must be 
apportioned. 18 The court disposed of the Springer case by saying 

u 3 Dallas, 171 (1796). 

"102 U. S. 586 (1880). 

"Supra, notes 7 and 8. 

11 See Willoughby, Constitutional Law, vol. 1, p. 616. For a valuable 
discussion of the historical reason for this decision see note in Thayer's 
Cases on Constitutional Law, part 3, p. 1325. 

" Cooley, Constitutional Limitations, 5th ed., p. 595 ; Hare, American 
Constitutional Law, vol. 1, p. 249; Foster & Abbott, Income Tax Law of 
1894, p. 14. 

"157 U. S. 429 (1895) ; same case on rehearing, 158 U. S. 601 (1895). 

"New York, New Jersey, Pennsylvania and Massachusetts. See Fos- 
ter's Income Tax, supra, note 3, p. 30. 

"For an interesting historical discussion maintaining that the introduc- 
tion of the words "direct taxes" in the Constitution had no reference to any 
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that in that case, as disclosed by the record, the income was derived 
not from real estate, but was in part professional, as an attorney- 
at-law, and the remainder interest on United States bonds ; and that 
a tax on professional receipts might be treated as an excise or duty, 
and therefore indirect, while at the same time a tax on the income of 
personalty might be held to be direct. 19 Mr. Justice White and Mr. 
Justice Harlan dissented, holding that a tax on net income, after 
losses, repairs, exemptions, etc., had been deducted, did not, to the 
extent that real estate revenues may have entered into the gross 
income, constitute a direct tax on the land itself. 

It is perhaps fortunate that this most lucrative form of fed- 
eral taxation was not earlier arrested by judicial action, as its dis- 
continuance either during the Civil War or immediately following 
it might have proved disastrous. The decision in the Pollock case 
clearly came into conflict with the then settled ideas as to the con- 
stitutionality of an unapportioned income tax. The result of the 
discussion aroused by this decision was the Sixteenth Amendment 20 
which was designed to remove the constitutional objections to such 
taxation. 

It remains to consider the objections to the constitutionality 
of the Act of 191 3 as raised and disposed of in Brushaber v. Union 
Pacific Railroad Co. 21 Foremost in importance among them was 
the contention that the Sixteenth Amendment provided a new and 
hitherto unknown power of taxation, a power to levy an income 
tax which though direct would be unrestricted by the requirement 
of apportionment to which direct taxes are ordinarily subject. It 
was further urged that under this newly created power of taxation 
there must be intrinsic (not geographical) uniformity and likewise 
that the authorization of a tax upon incomes "from whatever source 
derived" prevents by implication the exclusion from taxation of 
any persons or classes. Pursuing further this course of reasoning 
it was contended that the system of progressive taxation provided 
by the act as well as the exemption of certain organizations from 
all taxation under it, violated the two requirements stated above, 
removed the act from the protection of the Sixteenth Amendment, 
leaving the tax like any other direct tax, void because unappor- 
tioned. 

It is in reply to this contention that Mr. Chief Justice White 

dispute over tax matters ; "but was designed solely to solve the difficulty con- 
nected with representation," which, according to the original notion, was 
to be apportioned according to wealth, as well as population, and contending 
that the court was misled in its historical interpretation in the Pollock 
case ; see Seligman, Income Tax, pp. 548 et seq. 

M Supra, note 12. 

" It provides : "Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without apportionment among the 
several states, and without regard to any census or enumeration." 

21 Supra, note 2. 
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points out the precise effect of the Sixteenth Amendment upon such 
legislation. The income taxes imposed during the Civil War period 
were unquestionably considered under the class of excises, duties, 
and imposts and not as direct taxes. The Pollock case merely held 
that from the point of substance to burden income by a tax was to 
burden the property from which the income was derived, and thus 
accomplish the very thing which the provision for the apportion- 
ment of direct taxes was adopted to prevent. It did not hold that 
income taxes were generically or necessarily direct taxes, but 
recognizing that they were in their nature excises, required appor- 
tionment only when they in substance brought about the result which 
the rule as to apportionment in direct taxation was designed to 
prevent. The whole purpose, therefore, of the amendment was "to 
relieve all income taxes when imposed, from apportionment from 
a consideration of the source whence the income is derived." It 
could hardly be asserted that it was intended by the amendment to 
create an entirely new form of taxation which, neither direct nor 
an excise, should be free alike from the restraints of apportionment 
and uniformity. The true effect of the amendment is to prevent 
the application of the rule of the Pollock case by which alone the 
income tax was removed from the great class of excises, duties, and 
imposts, and placed under the class of direct taxes; that is, the 
prohibition of the resort to the sources from which a taxed income 
was derived in order to cause a direct tax on the income to become 
a direct tax on the source itself. 

Among the numerous other objections to the constitutionality 
of the act to which the court gave less advertence were the con- 
tentions that because of its exemptions and progressive features it 
was a tax based upon wealth alone and therefore repugnant to the 
due process clause of the Fifth Amendment; that as the act pro- 
vided for the collection of the tax at the source it imposed a burden 
of expense upon corporations in violation of the due process clause ; 
that as this deduction was required only upon coupon and regis- 
tered bonds, corporations indebted on such bonds as well as the 
holders thereof were discriminated against; that the difference in 
the amount of exemption allowed married and single persons 
amounted to an unjust discrimination; and that owners of houses 
in which they live are not compelled to add the rental value nor are 
those living in rented houses permitted to deduct the rent in arriving 
at the amount of taxable income. 22 

Having characterized these latter objections as "numerous and 
minute, not to say in some respects hypercritical" the court some- 
what summarily but nevertheless conclusively disposed of them by 
referring to a few acknowledged propositions of constitutional law. 

M For a discussion of most of the constitutional points raised in this 
opinion, as well as several minor possibilities not touched upon in the prin- 
cipal case, see Foster's Income Tax of 1913, supra, note 3, p. 27. 
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As to the alleged lack of uniformity, it is settled that the uniformity 
required by the Constitution is geographical merely. 23 As to the 
alleged violation of the due process clause of the Fifth Amendment, 
this amendment is not a limitation upon the taxing power of Con- 
gress. 24 The court said, however, that there might be a classifica- 
tion so arbitrary as to indicate that it was a mere confiscation of 
property under the guise of taxation, in which case the court would 
hold it a violation of the Fifth Amendment. But the classifications 
and progressive provisions of this act were clearly not open to that 
objection. 

The principal case vindicates the general belief that had previ- 
ously existed that the Sixteenth Amendment had made possible an 
effective, non-apportioned income tax, with appropriate exemptions, 
which the relatively unequal distribution of population and wealth 
under the former necessity of apportionment had made impracti- 
able. 2B By it, likewise, the several possible obpections to the con- 
stitutionality of such an act that have at various times been sug- 
gested, are, for the most part, laid at rest. 

B. M. K. 



Constitutional Law — What is the Constitutional Justi- 
fication for the Harrison Anti-Narcotic Law? — The Act of 
Congress generally known as the Harrison Anti-Narcotic Law l has 
been the occasion of much discussion among students of constitu- 
tional law, but it still remains to be determined upon what authority 
in the Constitution can Congress rely for the power to enact such a 
statute. 

The act provides that every person who "produces, imports, 
manufactures, compounds, deals in, dispenses, sells, distributes, or 
gives away" opium or coca leaves or their derivatives shall register 
with the Collector of Internal Revenue and pay a tax of one dollar 
per annum. All sales, etc., are unlawful unless upon written order 
from the Commissioner of Internal Revenue, and all persons dis- 
tributing the drug on such orders and all physicians, dentists, and 
veterinarians distributing the drugs to their patients, must keep a 
record of all drugs dispensed for two years. 

Section eight of the act provides as follows: "It shall be un- 
lawful for any person not registered under the provisions of this 
act, and who has not paid the special tax provided for by this act, to 

"Knowlton v. Moore, 178 U. S. 49 (1900). 

"Flint v. Stone-Tracy Co., 220 U. S. 107, 158 (1913)- 

"This is well illustrated by the fact that during the first year of the 
enforcement of the Act of 1913, New York, Pennsylvania and Illinois paid 
more than half the total income tax collected. See Foster's Income Tax 
Df 1913, supra, note 3, p. 26. 

•38 Statutes at Large, 785, c. 1., approved January 2, 1915. 



